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Wiebke Hennig,

Legal Officer on migration issues, Diakonisches Werk der EKD

Panel on advocacy campaigns of churches – The national campaign on residence rights for „tolerated“ migrants, „Aktion Bleiberecht“

November 27, 2009, Budapest

Dear colleagues, 

thank you very much for the invitation! 

I am very glad to have the opportunity today to introduce you to the „Aktion Bleiberecht“ – a national campaign run by the German Protestant Church – the EKD - , the catholic German Bishop Conference, the German Diakonie and the German Caritas aiming at achieving residence rights for so called „tolerated“ migrants in Germany. 

In my brief introduction to the campaign I first want to give you some idea of the legal and factual background which brought us to start the campaign. I’ll then tell you a little of the campaign’s modus operandi.

 The legal and factual background of the Campaign

In Germany we have the strange legal construct of „tolerated“ foreign nationals. The so called „Duldung“ - or in English: „toleration“ is not a legal status. It is given to foreign nationals who do not have any legal status and who are subject to deportation, but may not be deported due to factual or legal constraints to deportation. Many of the people holding a toleration are rejected asylum seekers.

So, basically the toleration is a document stating that a person is obliged to leave Germany but – temporarily - cannot be deported. 

There is a variety of potential obstacles to deportation – reaching from health problems of the person subject to deportation, to the lack of documents or unwillingness of the receiving country to take the person back, or the person might face a concrete threat of life, limp or liberty in case of deportation. 

As I pointed out already, people holding a toleration are subject to deportation. They are perceived to be half way „on the move“, leaving Germany in a soon future. Thus, the “Toleration”-document is usually given only for a period of three, sometimes of six month. 

Also, the perception that tolerated migrants will leave Germany in a near future is taken as a justification for socially excluding them.

Tolerated migrants are excluded from the labour-marked. 

They are excluded from state-run intergration meassures  such as German language classes etc. 

And there are excluded from the general social welfare-system, receiving only a reduced amount, roughly 30% below the living wage assumed for people holding a status in Germany. 

However, the perception that to be „tolerated“ is a temporarily very limited situation is wrong. In the end of February of 2009 there were over a hundred thousand persons registered as holding a toleration in Germany. Almost 2/3 of them had been living in Germany for more then 6 years already.

The churches, Diakonie and Caritas as well as refugee’s rights organisations in Germany are opposing the concept of toleration for a long time. Our main claim is to face the fact that the factual and legal reasons constraining deportation are often not short but long term or even permanent reasons. 

If a traumatised women stemming from Bosnia cannot be deported because of the risk of re-traumatisation, this risk is not going to evaporate within three month. 

If a Roma-family cannot be deported to Kosovo because there would be a threat of life and limp it most likely will take more than three month until they would be in the position to return in safety and dignity. 

And if there are long-term constrains on deportation, people should not be treated as if they will have to leave the country after another three month. They should not be socially excluded as outlined out above, but they should be given the possibility to move on, to work, to study, to integrate, and they should be given the perspective to possibly stay in Germany.

Well, in 2006/2007 we were close to abolishing the concept of toleration. There was a broad opposition against the whole concept in civil society, many initiatives and discussion going on. However, at the end there could be achieved only a temporary arrangement for old cases:  

Thus, in 2007 a federal law was enacted, giving 

families with minor children who on July 1 of 2007 had been living in Germany for more than 6 years and other people, who on July 1 of 2007 had been living in Germany for more than 8 years an unrestricted working permit and a residence permit “on probation”.

“On probation” means that the residence permits given to formerly tolerated migrants run only until the end of this year. And they will be prolonged only if the person can show that she or he manages to support her or himself by their own means. If the person is in need of social welfare, the residence permit will not be prolonged. The person will then fall back on the “toleration” being subject to deportation again after January 1, 2010.

Well, it became very clear that many of the former tolerated migrants now holding residence permits “on probation” will not be able to meet the requirements of prolongation set forth by the 2007-law.

In addition, the 2007-law did not address the root of the problem, the concept of toleration as such. Therefore there are again about 60.000 long-term tolerated men, women and children living in Germany. 

So, this is the legal and factual situation in which our campaign comes in: 

The “Right to Stay”- Campaign

The churches, Diakonia and Caritas are very much into legal and social counselling of refugees and migrants in Germany.  So we knew the people, we knew the cases, and very early we could see that the 2007-law was failing. 

Putting the cases we were counselling together made us understand, why: 

The criteria put forward in the 2007-law are way to focused on economic success. 

This could not work in 2008/2009 with the economic crisis going on – much less for people, which had been systematically excluded from the job marked for years!

Also, there were no effective exemptions for weaker groups, such as families with many children, the elderly, traumatised or sick people. 

Taking care of family members or studying does not count under the 2007-regulation.

With this analysis and information in hand we started to lobby within the churches, and in May 2009 a common declaration of the EKD and the Catholic Bishop Conference has been issued, calling for a prolongation and for substantial changes of the 2007-law.

To substantiate and underpin the declaration of the churches Diaconia and Caritas issued a field-report emphasising the practical impact and problems of the 2007-regulation. Again, this field-report has been inspired by and based on the practical experience won in the practice of counselling. It works with many cases studies, giving faces and stories to the legal paragraphs... Thus, I guess it is “human centred” in the way we discussed this morning. And it has been a big success - over 20.000 paper-copies of the field report have been sold and supposingly many more copies have been downloaded from our internet-side.

Well, that brings me to another important step taken in lobbying the campaign: We started to run an internet side.

There we put a great variety of materials:

Sure the declaration of the churches and the field report, but also any other action taken by the churches, diaconia, caritas and other actors.

So, now you can find there

· resolutions issued by the synods 

· theological reflections

· speeches held

· local actions undertaken

· press releases

· newspaper articles

· town-council resolutions  etc.

It has become a national platform on the issue of the right to stay for formerly tolerated migrants.

Also, we use more traditional ways of advocacy work such as talking and writing letters to politicians, members of parliament etc.

Well, we’ll see what we will achieve. The overall aim is to come up to residence rights after five years of presence in Germany, and I believe that this is where we meet up with the 2010 campaign of CCME... 

Thank you very much! 
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